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September ] 2008

Via Hand Delivery

The Honorable Anne K Quinlan, Esq mm%f%%ﬂngn

Acting Secretary .
Surface Transportation Board SEP 11 2008
395 E Street, S W Part of
Washington, DC 20024 f Pubiic Racord

Re Finance Docket No 34943 T .
Beaufort Railroad Company, inc - Modified Rall Certificate

Dear Ms Quinlan-

Enclosed please find an original and ten (10) copies of a Reply in Opposition to Response
and Motion to Strike in the above-referenced docket

Kindly date stamp the additional copy of thus letter and Reply and return the same to our
courier

If you have any questions regarding the enclosed, please contact me at the telephone

number listed above
truly yours,
erek F Dean
Enclosures

cc Mr McWhorter (via facsimile only w/o enc )
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Beaufort Railroad Company, Inc. (“BRC”), the South Carolina State Ports Authonty
(“SCSPA”) and the Beaufort-Jasper Water and Sewer Authonty (“BJWSA” and collectively with
BRC and SCSPA, the “South Carolina Parties”) submut their Reply m Opposition (the
“Opposition”) to the Response and Motion to Strike (the “Response”) filed by Clarendon Farms,
LLC, Diane D. Terni, Greedy Children Land, LLC, Prodigal Son, LLC, Mr. and Mrs, Willam M.
Miwxon, Dekock SA, Trustee of the JC and A] Harden Irrevocable Trust, and Ray Basso
(collectively, the “Landowners”). In support of therr Opposition, the South Carolina Parties
state the following;

Background

On March 19, 2008, the Surface Transportation Board (the “Board”) 1ssued 1ts Decision!
denying all petrtions for reconsideration and a request for investigation of a December 2006
notice of filing of a modified certficate of public convenuence and necessity under 49 C.F.R. §§
1150.21-23 for operation of the Port Royal Railroad Line (the “Line”) in South Carolna. The
Board found that the Line had not been abandoned, that the Line remained a part of the
interstate rail system, and that the Board retamed junisdichon to authorize BRC's operation

pursuant to the modified cerhficate. See Decision at 1. The Board also sanctioned possible

1 The Board’s Decsion was served on March 19, 2008, The Deasion heremafter will be referred to as the
“Decision ”
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interim trail use for the Lme in the event that BRC (the operator on the Lme) termmated its
service obligations, so long as SCSPA (the owner of the Line) found an mterested party to use
the Line 1n a manner consistent with the statutory and regulatory requirements of the National
Trails System Act (the “Trails Act”) See Decision at 9.

On July 16, 2008, having determuned that current need for service over the Line was
unlikely and also having found an mterested party to use the Line for interim trail use, the
South Carolina Parties filed a Notice of Intent to Termunate Service and Request for Issuance of
Notice of Intenm Trail Use/Rail Banking (the “Notice & Request”).2 In the Notice & Request,
the South Carolina Parties seek termunation of service over the Line and a concurrent issuance
of a Notice of Interim Trail Use (“NITU") to rail bank the Line, pursuant to the Trails Act, 16
US.C. § 1247(d), and 49 CF.R § 115229, On August 22, 2008, the Landowners filed their
Response to the Notice & Request.

Argument

The Response represents yet another mexplicable attempt by the Landowners to
challenge the South Carolna Parhes’ nghts regarding the Line and demonstrates the
Landowners’ stubborn refusal to accept the Board’s well-reasoned Decision. The Landowners
fad to present any arguments that would prevent the South Carolina Parties from obtamning a

termmation of BRC’'s modified rail certificate and a NITU to preserve the Line for future rail

2 BRC requested that a NITU be ssued within 60 days of the July 16, 2008 filing, Le., on or before
September 14, 2008. BRC will not effect termunation until a NITU s 1ssued. Sanularly, in Sammamsh
Transportation Company, STB Finance Docket No. 33398 (Sub-No. 1), STC did not effect its notice of
termination until railbanking authonzation was issued.
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use. For the following reasons, the Board should reject the Landowners’ arguments and deny
the Landowners’ request to strike the Notice & Request as improperly filed.

First, the Landowners completely ignore the Board's Decision by attempting to dispute
SCSPA’s ownership of the Line3 The assertion that the Landowners are the “nghtful owners”
of the Line 1s a material misrepresentation to the Board of the facts in this proceeding

In the Decision, the Board conclusively determined that the SCSPA had not abandoned
the Line under federal law.4 See Decision at 7. Furthermore, there has been no credible
suggestion that the Line has been abandoned under the property laws of the State of South
Carolina. Therefore, Landowners have no vested property nghts n the Line. Yet in thenr
Response, the Landowners assert - without evidence or support - that they are the “nghtful
owners” of the Line. See Response at 2. It 15 impossible (and unnecessary to attempt) to
reconcile the facts and law with the Landowners’ current argument Any questons of
reversionary property interests or ownership mterests properly are determined under South
Carolina state property law, not federal railroad transportation law, and a South Carolina state
court, not the Board, 1s the appropnate forum for resolution of such state law questions. The

Board already determuned that SCSPA did not abandon the Lme. Therefore, the Landowners’

3 The Landowners allege: “The South Carolina Parties” Notice and Request 1s only the latest step 1n an
mmproper contnuing effort by those parties to retamn control of property they do not own and that should
be returned to the nghtful owners.” Response at 2 (emphasis added).

4 Based on facts undisputed by the Landowners and other petitioners, the Board deternuned that SCSPA
had not abandoned the Line. SCSPA maintained the nght-of-way on the PRR Line since 1985, ever since
1t acquired control of the Line. One only needs to access Google Earth to see that the ratls are skl there.
SCSPA has done nothing to cede ownership of the Line or abandon the Line.
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mjectton of such improper and unsubstanhated claims in this proceeding 1s a misuse of the
Board’s regulatory processes.

As the owner of the Lme, SCSPA 1s entitled to preserve it as a rail line erther by
mamtaining the Line as a railroad line for potential service to shappers under the modified rail
certificate or by preserving the Line for future rail service by “rail banking” the Line pursuant to
the Trails Act SCSPA has determined that the better economic use of the Line, at the present
tume, 1s to terminate BRC's modified rail certificate and rail bank the Lme, and SCSPA 1s entirely
within 1ts nghts under federal statutory law and the Board’s regulations and as owner of the
Line to bank the Line and preserve 1t for future rallroad use.5

Second, the South Carolina Parties have complied with this Board’s regulations and all
applicable federal statutes in therr efforts to preserve the Line as a viable segment of the nation’s
rail transportation system. Both the previous request for 1ssuance of a modified rail cerhficate

and the current request to terminate the certificate and obtain a NITU are authonzed and

5 The Landowners also take 1ssuc with the concurrent filing of the notice of termunation and request for
mterim trail use because the notice of termunation 1s contingent on the 185uance of a notice of interim trail
use. See Response at 5. The concurrent filing of a notice of mtent to termunate service under a modified
certaficale and a request for 1ssuance of a nolzce of interum trail use is not uncommon and 1s not prohibited
by any applicable statute or regulation. See, eg., South Dakote Rmhway Co. — Notice of Intertm Trail Use and
Termunatwn of Modified Rasl Certificate, STB Finance Docket No. 31874 (July 16, 2007); D & I Rairoad Co —
Notice of Interim Trail Use and Terminatton of Modified Rail Ceritficate, STB Fmance Docket No. 29910 (Sub-
No. 1) (Oct. 4, 2004); Sammamsh Transportation Co. — Notice of Interim Trail Use and Ternunation of Modified
Cerhificate, STB Finance Docket No. 33398 (Sub-No. 1) (Feb. 20, 1998). The South Carohina Parties’ iling of
a request for interim trail use, at a pomt m time where the need for service on the Line seems unhkely,
shows ther continuing mnterest m the Line, m mamtaming ownership of the Line and m preserving the
Line for future rail use.
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consistent with the Board’s implementation of national rail transportation policy ¢ The Board

already disposed of any argument that the South Carolina Parties have musused the modified

rail certficate procedures’ The Board properly authonized BRC's operation on the Lmne

pursuant to the modified rail certificate and the filmg of the Notce & Request does not
mvalidate such proper authorization.

Third, the Landowners” attack on the tming of the fiing of the Notice & Request 1s
baseless and should be ignored by the Board. The Landowners criticize the tiring of the filing
with two arguments - first, that the filing 1s further “evidence” that the South Carolina Parties’
request for a modified rail cerhificate was a sham because SCSPA and BRC waited only nuneteen
months, and second, that the Landowners’ unsupported (and previously rejected) challenge to
BRC’s modified rail certificate, an “essential predicate” for the filing of the Notice & Request,
prevents such a filing,

As to the first argument, no provision in the Board’s regulations or applicable federal
statutes requires a rail carrier to hold out service indefinitely or places a ime requirement on an
owner’s ability to request a NITU. See 49 C.F.R. § 115229 (outlirung the requirements for
issuance of a NITU). In fact, such requests have been made, and granted, in as short a ime span

as two months See, e.g, Sammamish Transportation Company— Notice of Interim Traid Use and

¢ The modified certificate procedure and the mterim trail use procedures both advance “the congressional
policy “of placing the states at the forefront of the federal effort to preserve local rail service” and preserve
“the Board's junsdiction over a rail ine and rail corndor that would otherwise be allowed to be
abandoned.” Decision at 5 (internal footnote onutted)

7 The Board specfically rejected the Landowners’ contention that “BRC's modified certificate notsce [was]
an improper device Lo convert the PRR rail corndor to mterim trail use rather than to resume active rail
service.” Deasionat 4.
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Termination of Modified Certificate, STB Finance Docket No. 33398 (Sub-No. 1) (Feb. 20, 1998). In
Sammamish Transportation Company, the Board took no issue with Sammarmsh’s filing of a notice
of intent to terminate service and request for 1ssuance of a notice of interim trail use only two
months after Sammanush obtained a modified rail certificate to operate over a rail line owned -
by the South Dakota Department of Transportation. Here, SCSPA and BRC held out the Line as
available for service for nineteen months. No meanmgful shipper interest m service over the
Line has materialized, and SCSPA cannot be expected to hold out service mdefinitely under
such circumstances
As to the second argument, neither the Landowners” petition for reconsideration nor the
mstant Response operate as a stay of the Board’s Decision or prevent the South Carolina Parties’
fihng of the Notice & Request See 49 CF.R § 1115.3(f) (“The filng of a pettion [for
reconsideration] will not automatically stay the effect of a prior achion”). Certain requirements
must be satisfied before a Board action may be stayed First and foremost, the party seeking a
stay of Board achon must file a petitton to stay within ten days of the service of the action. See
49 CF.R. § 1115.3(f). The Landowners failed to follow the necessary steps to stay the Board’s
action, as embodied 1n the Decision, and cannot argue now that the Landowners’ filings since

the Decision stand as a barrier to the South Carolina Parties’ Notice & Request.
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For the above stated reasons, the South Carolina Parties request that the Board reject the

Landowners’ arguments and deny the Landowners’ request to strike the Notice & Request as

mmproperly filed.

Respectfully submutted,

% s

£

Derek F. Dean

Law Offices of

Simons & Keaveny

147 Wappoo Creek Dnive
Suite 604

Charleston, SC 29412
Tel.: 843-762-9132

Fax: 843-406-9913

Counsel for Beaufort

Railroad Company, Inc., a

subsidhary of the South

Carolma D1ivision of Public

Railways

Warren L. Dean, Jr.

Sean McGowan
Thompson Coburn, LLP
1909 K Street, N.W.
Suite 600

Washington, D.C. 20006

Counsel for the South
Carolina State Ports
Authonity

Raymond H. Wilhams
P.O. Box 1027
Beaufort, SC 29901-1027

Counsel for the Beaufort-
Jasper Water and Sewer
Authonity
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I hereby certify that on September 11, 2008, I served the foregoing Reply m Opposition
to Response and Motion to Strike on the followmng imndividuals by either U.S. First Class Mail or

FedEx Overmaght Mail as indicated:

The Honorable Mark Sanford
Office of the Governor

P.O. Box 12267

Columbia, SC 29211

(via First Class Mail)

Joe E. Taylor, Jr.

Secretary of Commerce

South Carohna Department of Commerce
1201 Main Street

Swite 1600

P.O. Box 927

Columbia, SC 29201-3200

Tel: 803-737-6400

Fax: 803-737-0418

(w1a First Class Maul)

Joseph Melchers

Chuef Counsel

South Carolina Public Service Commuission
101 Executive Center Drive

Suite 100

Columbia, SC 29210

Tel: 803-896-5100

(w12 First Class Mail)

Thomas F. McFarland

Thomas F. McFarland, P.C

208 South LaSalle Street ~ Suite 1890
Chrcago, IL 60604-1112

Tel: 312-236-0204

Fax. 312-201-9695

(via FedEx Overmight Mail)

Ehzabeth S. Mabry

South Carolina Department of Transportation
955 Park Street

P.O. Box 191

Columbia, SC 29202-091

(v1a First Class Mail)

Jeffrey McWhorter

South Carolina Division of Public Railways
540 East Bay Street

Charleston, SC 29403

Tel: 843-727-2067

Fax, 843-727-2005

(via First Class Mail)

Cody L. Partin

Dow Lohnes LLC

Six Concourse Parkway
Suzte 1800

Atlanta, GA 30328

Tel: 770-901-8800

Fax: 770-901-8874

(via FedEx Overmight Mail)

M. Robert Carr

Dow Lohnes PLLC

1200 New Hampshire Avenue, N.W.
Suite 800

Washimngton, DC 20036

Tel: 202-776-2000

Fax: 202-776-2222

(via FedEx Overrught Mail)
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Washington, DC 20004
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(via FedEx Overmght Mail)

Edward R. Hamberger, President
Association of American Railroads
50 F Street, N.-W.

Washington, DC 20001-1564

(via First Class Mail)
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Scott Y. Barnes

Warren & Sinkler, L.L.P
171 Church Street

Swite 340

Charleston, SC 29402

Tel: 843-577-0660

Fax: 845-577-6843

(v1a FedEx Overmght Manl)

Richard F. Timmons, President & Treasurer
American Short Line and Regronal Railroad
Association

50 F Street, N.W.

Swite 7020

Washungton, DC 20001

Fax: 202-628-6430

(v1a First Class Mail)
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